




































TIPPERARY COUNTY COUNCIL 
 

Application for Declaration under Section 5 
 

Planning & Development Act 2000, as amended 
Planning& Development Regulations 2001, as amended 

_________________________________________________________________________ 
 
Planning Ref.:  S5/26/73  
 
Applicant: Elaine Larkin 
 
Development Address: Ballyhaden, Borrisokane, Co. Tipperary E45 WC59.   
 
Proposed Development: To continue to provide early years service, for children from 2y 

8m to 5 years, under the ECCE & NCS Schemes. 
  

___________________________________________________________________ 
 
1. GENERAL 

 
On the 15/05/2026, a request was made for a declaration under Section 5 of the Planning and 
Development Act, 2000 as amended as to whether the following is “development” and “exempt 
development”: 
 

- To continue to provide early years service, for children from 2y 8m to 5 years, under 
the ECCE & NCS Schemes. 

 
 
2. STATUTORY PROVISION 
 
The following statutory provisions are relevant to this referral case; 
 
Section 2 (1) of the Planning and Development Act 2000, as amended, states as follows: - 
“works” includes any act or operation of construction, excavation, demolition, extension, 
alteration, repair or renewal….’  
 
Section 3 (1) of the Planning and Development Act 2000, (as amended) states as follows: 
- “In this Act, ’development’ means, except where the context otherwise requires, the carrying 
out of works on, in, over or under land or the making of any material change in the use of 
any structures or other land.”  
 
Section 4(2)(a) of the Act states as follows: - 
 
The Minister may by regulations provide for any class of development to be exempted 
development for the purposes of this Act where he or she is of the opinion that— 
 
(i) by reason of the size, nature or limited effect on its surroundings, of development belonging 
to that class, the carrying out of such development would not offend against principles of 
proper planning and sustainable development, or 
 
(ii) the development is authorised, or is required to be authorised, by or under any enactment 
(whether the authorisation takes the form of the grant of a licence, consent, approval or any 



other type of authorisation) where the enactment concerned requires there to be consultation 
(howsoever described) with members of the public in relation to the proposed development 
prior to the granting of the authorisation (howsoever described). 
 
Section 4(4) states that notwithstanding paragraphs (a), (i), (ia) and (l) of subsection (1) and 
any regulations under subsection (2), development shall not be exempted development if an 
environmental impact assessment or an appropriate assessment of the development is 
required. 
 
PLANNING & DEVELOPMENT REGULATIONS 2001, as amended, 
Article 5 (Interpretation for this Part) 
“school” has the meaning assigned to it by the Education Act 1998. 
 
The Education Act 1998 defines a school as 
‘‘school’’ means an establishment which— 
(a) provides primary education to its students and which may also provide early childhood 
education, or 
(b) provides post-primary education to its students and which may also provide courses 
in adult, continuing or vocational education or vocational training, but does not include a school 
or institution established in accordance with the Children Acts, 1908 to 1989, or a school or 
institution established or maintained by a health board in accordance with the Health Acts, 
1947 to 1996, or the Child Care Act, 1991; 
 
Article 6(1) states that subject to Article 9, development of a class specified in Column 1 of 
Part 1 of Schedule 2 shall be exempted development for the purposes of the Act provided that 
such development complies with conditions and limitations specified in Column 2 of said Part 
1 opposite the mention of that class in said Column 1. 
 
Article 9 of the Planning and Development Regulations, 2001, as amended, relates to 
restrictions on exemptions;  
 
9. (1) Development to which article 6 relates shall not be exempted development for the 
purposes of the Act—  
 
(a) if the carrying out of such development would— 
 
(i) contravene a condition attached to a permission under the Act or be inconsistent with any 
use specified in a permission under the Act, 
 
(viii) consist of or comprise the extension, alteration, repair or renewal of an unauthorised 
structure or a structure the use of which is an unauthorised use 
 
In relation to this specific case, the following applies: 
 
CLASS 20D of Part 1 of Schedule 2 of the Planning and Development Regulations reads as 
follows: 
 
Development consisting of – The erection on land on which a school is situated of a structure 
to facilitate the continued delivery of education. 
 
Conditions and Limitations 

1. No such structure shall be erected for a period exceeding 5 years.  
 

2. The gross floor area of such structure shall not exceed 30% of the gross floor area of 
the existing school.  



 
3. No such structure shall exceed two storeys. 

 
4. Distance to party boundary –  

(a) any single storey structure shall be a distance of not less than 2 metres from any 
party boundary,  
(b) any two-storey extension facing an existing dwelling shall be a distance no less 
than 22 metres from the main part of the dwelling, or  
(c) any two-storey extension closer than 12.5m to a party boundary, or facing and 
closer than 22 metres to the dwelling shall –  
(i) have no windows overlooking, or  
(ii) have obscure glass.  

 
5. Such structure shall comply with the Department of Education Primary and Post 

Primary Technical Guidance Documents for the time being in force. 
 

3. OTHER  
Circular Letter PL04/2021 Planning and Development Act 2000 (Exempted Development) 
Regulations 2021 - S.I. 114 and 115 of 2021- issued by Department of Housing, Local 
Government and Planning (18th March 2021) –  
 

- Increase the existing provisions in the Planning and Development Regulations 2001, 
as amended (the Principal Regulations), to exempt specified works for School 
buildings and to enable the temporary use of public buildings as schools.  

- Article 2(b) of these Regulations inserts a new CLASS 20D to allow schools to 
construct temporary structures to facilitate the continued delivery of education subject 
to certain conditions.  

- These amendments to the exempted development provisions in relation to schools are 
considered to be proportionate and reasonable, and will enable schools to more easily 
comply with Covid-related public health and social distancing requirements from 
September next onwards thereby creating safer environments for both pupils and 
teachers, while also being consistent with the general principle of proper planning and 
sustainable development. 
 
 

4. ASSESSMENT 
 

a. Site Location  
The site is located on the north-eastern side of Borrisokane. It contains Borrisokane 
Community College, a secondary school. The site has a frontage onto the L1087.  
 
 

b. Relevant Planning History  
 
Borrisokane Community College site 
211801 – Retention permisison granted for 1) change of use of part of the ground storey level 
from courthouse to educational and training use and 2) PERMISSION for change of use of 
part of the ground storey level from former social welfare office to educational and training use 
and 3) PERMISSION for change of use at part of the first storey level from currently disused 
to storage ancillary to educational and training use 

 
20501- Planning permisison granted for a single storey 30 sq. metres extension to Engineering 
Room within enclosed courtyard. The site is located on the grounds of the former Union 
Workhouse, a Protected Structure (S431) 
 



17601423 - Planning permisison granted for the construction of new 2 no changing rooms, 
new 5m high ball wall with ball stop net over and a new behind goal ball stop net, including all 
associated ground works 
 
15600227 - Planning permisison granted for refurbishment and extension of 1 no vacant 3 
storey 19th century workhouse building & protected structure with adjoining single storey block 
to accommodate 4 no post-primary classrooms, games room and ancillary accommodation 
and associated hard & soft landscaping. The site located on the grounds of the former Union 
Workhouse and is a Protected Structure Ref S431 
 
12510095 - Planning permisison granted for (a) single storey extension to existing canteen 
building and new windows to the southern elevation (b) retention of windows, exit door and 
ramp to northern elevation of canteen building, (c) relocation of hard surface sports area as 
granted under Ref No. 09/51/0359 with 2.4m high fence surround to alternative location on 
site, (d) additional car parking area, (e) modifications to extents of yard area adjacent to 
construction studies & metalwork rooms, (f) alterations to existing bus shelter, (g) all 
associated site works. Site located on grounds of former Union Workhouse, a Protected 
Structure - ref S431 
 
10510090 - Planning permisison granted for consisting of the modification of previously 
granted permission Ref. No. 09510359 to include (a) a single storey extension from the 
permitted two storey structure for the provision of special needs teaching spaces and ancillary 
accommodation and (b) all landscaping, boundary treatments and ancillary site services 
infrastructure. The site is located on the grounds of the former Union Workhouse, a Protected 
Structure (S431) 
 
09510359 - Planning permisison granted for redevelopment of existing community college - 
works to include the demolition of the exisiting 1970's and 1980's flat roofed structures and its 
repacement with new two storey structure, refurbishment of 2 No. protected structures 
(formerly workhouse buildings), extension to eastern gable end of existing PE hall, relocation 
of staff car parking, entrance piers and other associated site works. The site is located on the 
grounds of the former Union Workhouse and is a protected structure (S431) 
 
5120344 - Planning permisison granted to erect Canteen 
 
5121129 - Planning permisison granted to retain and complete access corridor between 
existing building and new canteen dining hall 
 
Adjoining 
211728 – Planning permission granted for a new club house and all associated site works 
 
12510108 - Planning permission granted for a) toilets and small store; b) construct new all- 
weather soccer field with 3m high fence on existing sports field; c) modification and extension 
to existing car park, new footpaths, reduce gradient of existing roadway and complete 
surfacing of athletic track; d) install floodlights to Athletic track, Tennis court and to new All 
Weather pitch; e) all associated site works with above works 
 
 

c. Assessment  
As per the application form for the Section 5 Declaration, the proposed development for which 
an exemption is being sought is:   
  

- To continue to provide early years service, for children from 2y 8m to 5 years, under 
the ECCE & NCS Schemes. 

 



The plans and particulars that have been submitted as part of the Section 5 Declaration 
include plans and elevations of a pre-fabricated structure. The submitted site layout plan 
shows the location of this pre-fabricated structure on the eastern side of the school building. 
On the basis of the submitted information, it appears that the proposal is to provide the early 
years service within this pre-fabricated structure. A site visit was carried out on 5th June 2026, 
and the pre-fabricated structure was not observed at the location identified on site (see 
photographs at Figures 1 - 2).  
 
Figures 1 - 2 

 
 

 
 
On the basis of the content of the overall Section 5 Declaration, the below assessment is 
based on the proposal to provide a new pre-fabricated structure for the purpose of facilitating 
a new pre-school.  
 
 
A) “Is or is not Development” 



It is considered that the proposal constitutes “works” as understood by the Planning and 
Development Act 2000, as amended. The above listed proposals therefore constitute 
“development” within the meaning of the Planning and Development Act 2000, as amended.  
 
 
B)  “Is or is not Exempted Development”  
A site visit has been carried out. The site contains Borrisokane Community College, an 
established secondary school. The proposal relates to the provision of a pre-fabricated 
structure to accommodate a pre-school use on the Borrisokane Community College site.  
 
A review of the Classes of exempted development has been carried out. Given that the 
proposal relates to the erection of a structure, it is considered that Class 20D of the Planning 
and Development Regulations 2001, as amended, is of most relevance to the current 
proposal. The Circular Letter PL04/2021 Planning and Development Act 2000 (Exempted 
Development) Regulations 2021 - S.I. 114 and 115 of 2021- issued by Department of Housing, 
Local Government and Planning (18th March 2021) has been considered. A number of appeal 
decisions have also been considered. In particular, appeal reference ACP-324002-26 (dated 
24/04/2026) concluded that: 
 

▪ Works that entail the erection of a two-storey portacabin for the provision of a new 
primary school (Sallynoggin Killiney Educate Together Primary School) are “works” 
and so constitute development, under Section 3(1) of the Planning and Development 
Act, 2000, as amended.  

 
▪ This development would not come within the scope of Section 4(1)(h) of the Planning 

and Development Act 2000, as amended, not being works for the maintenance, 
improvement or other alteration of any structure, being works which affect only the 
interior of the structure or which do not materially affect the external appearance of the 
structure so as to render the appearance inconsistent with the character of the 
structure or of neighbouring structures. 

 
▪ The subject development would comprise development which is not exempted 

development under Class 20D of the Planning and Development Regulations, 2001, 
as amended, as the subject modular structures are enabling the provision of a new 
educational use on the site (Sallynoggin Killiney Educate Together Primary School) as 
opposed to facilitating the continued education use of the lands by Holy Child 
Community School. 

 
The above conclusions are noted and are considered to be of relevance to the current 
proposal. 
 
The primary issue in this instance is whether the pre-fabricated structure would provide the 
‘continued’ delivery of education on the site (as required by Class 20D). It is clear that without 
the pre-fabricated structure, the pre-school cannot exist (as proposed). Therefore, it is 
considered that the pre-fabricated structure would enable the provision of a new educational 
use on the site (Luna’s pre-school) as opposed to facilitating the continued secondary 
education use of the lands.  
 
There is no reference in Class 20D permitting the establishment of a new school without the 
benefit of a grant of planning permission. The provision of a new pre-school on the subject 
lands therefore requires planning permission.  
 
 
C) Requirement for Appropriate Assessment (AA) and Environmental Impact Assessment 
(EIA) 



 
Appropriate Assessment (AA)  
The proposed development has been screened as to the requirement for AA and it has been 
determined that the requirement for Stage 2 AA does not arise. See Screening Report 
attached.  
 
Environmental Impact Assessment (EIA):  
The proposed development is not a type of development included for under Schedule 5 of the 
Planning and Development Regulations 2001, as amended. See screening report attached. 
 
 
5. RECOMMENDATION 
A question has arisen as to whether the following at Ballyhaden, Borrisokane, Co. Tipperary 
E45 WC59 is development and is or is not exempted development: 
 

- To continue to provide early years service, for children from 2y 8m to 5 years, under 
the ECCE & NCS Schemes. 

 
The Planning Authority had regard to; 

• Sections 2, 3 and 4 of the Planning and Development Act 2000 (as amended), 

• Articles 6 and 9 of the Planning and Development Regulations 2001, as amended, 

• Schedule 2, Part 1 of the Planning and Development Regulations, 2001, as amended, 

• The provisions of Class 20(D) of the Planning and Development Regulations, 2001, as 
amended, 

• Circular Letter PLC)4/2021 Planning and Development Act 2000 (Exempted 
Development) Regulations 2021 - S.1. 114 and 115 of 2021 issued by Department of 
Housing, Local Government and Planning (18th day of March 2021), 

• The plans and documentation submitted,  

• Observations on site,  

• The planning history of the site 
 
Tipperary County Council has concluded that the development proposed constitutes 
“development” within the meaning of the Planning and Development Act 2000, as amended 
and is NOT “exempted development”.  
 
The development is NOT exempted development as it does not satisfy the planning exemption 
under provisions of Class 20(D) of the Planning and Development Regulations, 2001, as 
amended: 
 

▪ Works that entail the erection of a portacabin for the provision of a new pre-school 
(Luna’s pre-school) are “works” and so constitute development, under Section 3(1) of 
the Planning and Development Act, 2000, as amended.  

 
▪ This development would not come within the scope of Section 4(1)(h) of the Planning 

and Development Act 2000, as amended, not being works for the maintenance, 
improvement or other alteration of any structure, being works which affect only the 
interior of the structure or which do not materially affect the external appearance of the 
structure so as to render the appearance inconsistent with the character of the 
structure or of neighbouring structures. 

 
▪ The subject development would comprise development which is not exempted 

development under Class 20D of the Planning and Development Regulations, 2001, 
as amended, as the subject pre-fabricated structure would enable the provision of a 



new pre-school use on the site rather than facilitate the continued secondary education 
use of the lands. 

 
 
 

District Planner:                         Date: 05/06/2026 
 
 
 
 
 

Senior Executive Planner:                   Date: 5/6/2026 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 











Original 
 

TIPPERARY COUNTY COUNCIL 
 

DELEGATED EMPLOYEE’S ORDER 
 

 
File Ref: S5/26/73        Delegated Employee’s Order No: ___________ 
 
SUBJECT: Section 5 Declaration 
 
I, Brian Beck, Director of Services, Tipperary County Council, by virtue of the 
powers delegated to me in accordance with the provisions of Section 154 of the 
Local Government Act 2001, as amended by Schedule 1, Part 1 of the Local 
Government Reform Act 2014 under Chief Executive’s Order No. 44188 dated 
3rd October, 2025, hereby order that pursuant to the provisions of the Planning 
and Development Act 2000, as amended, that an application under Section 5 
from Elaine Larkin, Ballyhaden, Borrisokane, Co. Tipperary, re: To continue to 
provide early years’ service, for children from 2y 8m to 5 years, under the ECCE 
& NCS Schemes at Ballyhaden, Borrisokane, Co. Tipperary E45 WC59 is 
development and is exempted development.  
 
AND WHEREAS Tipperary County Council, in considering this referral, had 
regard particularly to –  
 

• Sections 2, 3 and 4 of the Planning and Development Act 2000 (as 
amended),  

• Articles 6 and 9 of the Planning and Development Regulations 2001, as 
amended,  

• Schedule 2, Part 1 of the Planning and Development Regulations, 2001, 
as amended,  

• The provisions of Class 20(D) of the Planning and Development 
Regulations, 2001, as amended,  

• Circular Letter PLC)4/2021 Planning and Development Act 2000 
(Exempted Development) Regulations 2021 - S.1. 114 and 115 of 2021 
issued by Department of Housing, Local Government and Planning (18th 
day of March 2021),  

• The plans and documentation submitted,  
• Observations on site,  
• The planning history of the site  

 
Tipperary County Council has concluded that the development proposed 
constitutes “development” within the meaning of the Planning and 
Development Act 2000, as amended and is NOT “exempted development”.  
 
The development is NOT exempted development as it does not satisfy the 
planning exemption under provisions of Class 20(D) of the Planning and 
Development Regulations, 2001, as amended:  

• Works that entail the erection of a portacabin for the provision of a new 
pre-school (Luna’s pre-school) are “works” and so constitute 



development, under Section 3(1) of the Planning and Development Act, 
2000, as amended.  

• This development would not come within the scope of Section 4(1)(h) of 
the Planning and Development Act 2000, as amended, not being works 
for the maintenance, improvement or other alteration of any structure, 
being works which affect only the interior of the structure or which do 
not materially affect the external appearance of the structure so as to 
render the appearance inconsistent with the character of the structure or 
of neighboring structures.  

• The subject development would comprise development which is not 
exempted development under Class 20D of the Planning and 
Development Regulations, 2001, as amended, as the subject pre-
fabricated structure would enable the provision of a new pre-school use 
on the site rather than facilitate the continued secondary education use 
of the lands.  

 
 
 
 
Signed:   __________________                   Date: 10/06/2026 
      Brian Beck 

     Director of Services 
  



Date: 10th June 2026       Our Ref: S5/26/73        Civic Offices, Nenagh 

 
Elaine Larkin 
Ballyhaden 
Borrisokane 
Co. Tipperary  
 
 
Re: Declaration under Section 5 of the Planning and Development Act 
2000, as amended. 
 
 
Dear Elaine,  
 
I refer to your application for a Section 5 Declaration received on 15th May 2026 
in relation to the following proposed works:  
 
To continue to provide early years’ service, for children from 2y 8m to 5 
years, under the ECCE & NCS Schemes at Ballyhaden, Borrisokane, Co. 
Tipperary E45 WC59. 
 
WHEREAS a question has arisen as to whether the proposed development is or 
is not exempted development:  
 
AND WHEREAS Tipperary County Council, in considering this referral, had 
regard particularly to –  
 

• Sections 2, 3 and 4 of the Planning and Development Act 2000 (as 
amended),  

• Articles 6 and 9 of the Planning and Development Regulations 2001, as 
amended,  

• Schedule 2, Part 1 of the Planning and Development Regulations, 2001, 
as amended,  

• The provisions of Class 20(D) of the Planning and Development 
Regulations, 2001, as amended,  

• Circular Letter PLC)4/2021 Planning and Development Act 2000 
(Exempted Development) Regulations 2021 - S.1. 114 and 115 of 2021 
issued by Department of Housing, Local Government and Planning (18th 
day of March 2021),  

• The plans and documentation submitted,  
• Observations on site,  
• The planning history of the site  

 
 



 

 

Tipperary County Council has concluded that the development proposed 
constitutes “development” within the meaning of the Planning and 
Development Act 2000, as amended and is NOT “exempted development”.  

The development is NOT exempted development as it does not satisfy the 
planning exemption under provisions of Class 20(D) of the Planning and 
Development Regulations, 2001, as amended:  

• Works that entail the erection of a portacabin for the provision of a new 
pre-school (Luna’s pre-school) are “works” and so constitute 
development, under Section 3(1) of the Planning and Development Act, 
2000, as amended.  

• This development would not come within the scope of Section 4(1)(h) of 
the Planning and Development Act 2000, as amended, not being works 
for the maintenance, improvement or other alteration of any structure, 
being works which affect only the interior of the structure or which do 
not materially affect the external appearance of the structure so as to 
render the appearance inconsistent with the character of the structure or 
of neighbouring structures.  

• The subject development would comprise development which is not 
exempted development under Class 20D of the Planning and 
Development Regulations, 2001, as amended, as the subject 
prefabricated structure would enable the provision of a new pre-school 
use on the site rather than facilitate the continued secondary education 
use of the lands.  

NOTE: Any person issued with a Declaration of a Planning Authority may refer 
the Declaration for review to An Coimisiún Pleanála, 64 Marlborough Street, 
Dublin 1, within four (4) weeks of the date of issue of the Declaration and on 
payment of the prescribed fee. 
 
 
Yours sincerely 
 
 

 
 
___________________ 
for Director of Services 




